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UHWLUHPHQW�EHQHILWV�DQG�GHQLDO�RI�KHU�PRWLRQ�IRU�UHFRQVLGHUDWLRQ��2Q�DSSHDO��:LIH���

DUJXHV� WKH� GLVWULFW� FRXUW� HUURQHRXVO\� YDOXHG� KHU� VKDUH� RI� +XVEDQG¶V� UHWLUHPHQW���

EHQHILWV�EDVHG�RQ� WKH�FXUUHQW� FDVK�RXW�YDOXH�� UDWKHU� WKDQ� WKH�SUHVHQW�YDOXH�RI� WKH���

IXWXUH�EHQHILWV�DV�RI�WKH�GDWH�RI�GLYRUFH��$GGLWLRQDOO\��:LIH�DUJXHV�WKH�GLVWULFW�FRXUW���

HUUHG�E\�LQLWLDOO\�DJUHHLQJ��WKHQ�ODWHU�UHIXVLQJ��WR�KHDU�H[SHUW�WHVWLPRQ\�SURIIHUHG�E\���

:LIH�UHJDUGLQJ�WKH�YDOXDWLRQ�VKH�VRXJKW��UHVXOWLQJ�LQ�DQ�HUURQHRXV�GHQLDO�RI�:LIH¶V���

PRWLRQ�IRU�UHFRQVLGHUDWLRQ��:H�DIILUP�����

%$&.*5281'���
�
^�`� 7KH�SDUWLHV�ZHUH�PDUULHG�RQ�-DQXDU\�����������DQG�GLYRUFHG�RQ�-XQH�������������

+XVEDQG�EHJDQ�ZRUNLQJ�IRU�/DV�&UXFHV�3XEOLF�6FKRROV��/&36��LQ�6HSWHPEHU����������

7KURXJK� +XVEDQG¶V� HPSOR\PHQW� ZLWK� /&36�� KH� HVWDEOLVKHG� DQ� (GXFDWLRQDO����

5HWLUHPHQW�%RDUG��(5%��UHWLUHPHQW�SODQ��,Q�)HEUXDU\�������WKH�GLVWULFW�FRXUW�KHOG����

DQ� HYLGHQWLDU\� KHDULQJ� �WKH� )HEUXDU\� KHDULQJ�� WR� GHWHUPLQH� :LIH¶V� LQWHUHVW� LQ����

+XVEDQG¶V� UHWLUHPHQW��7KH� GLVWULFW� FRXUW� KHDUG� WHVWLPRQ\� IURP�+XVEDQG¶V� H[SHUW����

ZLWQHVV��'RQ�%HDVOH\��D�FHUWLILHG�SXEOLF�DFFRXQWDQW��ZKR�WHVWLILHG�DV�DQ�H[SHUW�LQ�WKH����

DUHD�RI�SHQVLRQ�YDOXDWLRQ� UHJDUGLQJ�:LIH¶V� LQWHUHVW� LQ�+XVEDQG¶V� UHWLUHPHQW��0U�����

%HDVOH\�WHVWLILHG�WKDW�KH�FDOFXODWHG�WKH�YDOXH�RI�+XVEDQG¶V�UHWLUHPHQW�EHQHILWV�XSRQ����

WKH�GDWH�KH�ZRXOG�EH�HOLJLEOH�WR�UHWLUH²LQ�����²WR�EH��������������0U��%HDVOH\����

VWDWHG� WKDW� KLV� FDOFXODWLRQ� ZDV� EDVHG� RQ� FHUWDLQ� DVVXPSWLRQV�� LQFOXGLQJ� WKDW� �������

+XVEDQG� ZRXOG� FRQWLQXH� ZRUNLQJ� XQWLO� KH� EHFDPH� HOLJLEOH� IRU� UHWLUHPHQW�� �������
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+XVEDQG�ZRXOG�FRQWLQXH�WR�EH�HPSOR\HG�DW�D�FRQVLVWHQW�VDODU\�OHYHO��DQG�����W\SLFDO���

DQQXDO�VDODU\�LQFUHDVHV�ZRXOG�FRQWLQXH��D�IDFWRU�FRQGLWLRQHG�RQ�WKH�6WDWH�FRQWLQXLQJ���

WR�FRQVLVWHQWO\�IXQG�WKH�UHWLUHPHQW�SODQ��,QFRUSRUDWLQJ�WKHVH�DVVXPSWLRQV�DORQJVLGH���

WKH�GXUDWLRQ�RI�PDUULDJH²MXVW�RYHU�ILYH�\HDUV�RI�WKH�VL[�WRWDO�GXULQJ�ZKLFK�+XVEDQG���

KDG�EHHQ�HPSOR\HG�E\�/&36�DW�WKH�WLPH�RI�GLYRUFH²0U��%HDVOH\�FRQFOXGHG�WKDW���

:LIH¶V� FXUUHQW� LQWHUHVW� LQ�+XVEDQG¶V� UHWLUHPHQW� EHQHILWV�ZDV� ����������� OHVV� DQ\���

WD[HV��RI�WKH�WKHQ������������WRWDO�H[LVWLQJ�EDODQFH����

^�`� :LIH¶V�FRXQVHO�REMHFWHG�WR�0U��%HDVOH\¶V�GHWHUPLQDWLRQ�RI�:LIH¶V�LQWHUHVW�LQ���

+XVEDQG¶V�UHWLUHPHQW�EHQHILWV��UHTXHVWLQJ�WKDW�WKH�GLVWULFW�FRXUW�GLUHFW�0U��%HDVOH\���

WR�FRPSOHWH�D�VHFRQG�FDOFXODWLRQ�³XVLQJ�WKH�IUDFWLRQ�IRU�\HDUV�RI�>+XVEDQG¶V@�VHUYLFH����

DQG�\HDUV�RI�PDUULDJH�PXOWLSOLHG�E\�WKH�SUHVHQW�YDOXH�RI�WKH�EHQHILW�WKDW�>+XVEDQG@����

DOUHDG\�GHULYHG�´�VWDWLQJ�DQ�H[SHFWDWLRQ�WKDW�WKH�DPRXQW�GHULYHG�IURP�WKLV�VHFRQG����

FDOFXODWLRQ�ZRXOG�EH�KLJKHU�WKDQ������������:KLOH�QRW�HQWLUHO\�FOHDU�LQ�LWV�SKUDVLQJ�����

:LIH¶V�FRXQVHO�HVVHQWLDOO\�DVNHG�WKDW�0U��%HDVOH\�FDOFXODWH�:LIH¶V� LQWHUHVW� LQ� WKH����

������������ RI� +XVEDQG¶V� H[SHFWHG� WRWDO� UHWLUHPHQW� WKDW� ZRXOG� WKHRUHWLFDOO\� EH����

DYDLODEOH� LQ� ������ LQ� DGGLWLRQ� WR� 0U�� %HDVOH\¶V� LQLWLDO� FDOFXODWLRQ� ZKLFK� YDOXHG����

:LIH¶V�LQWHUHVW�LQ�WKH�DOUHDG\�H[LVWLQJ������������RI�+XVEDQG¶V�EHQHILWV��7KH�GLVWULFW����

FRXUW�JUDQWHG�:LIH¶V�FRXQVHO¶V�UHTXHVW������

^�`� )ROORZLQJ�WKH�)HEUXDU\�KHDULQJ��0U��%HDVOH\�VXEPLWWHG�D�UHSRUW�RXWOLQLQJ�WKH����

DGGLWLRQDO�FDOFXODWLRQV�KH�FRPSOHWHG�WKDW�VWDWHG�WKH�IROORZLQJ�����
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2XU�WHVWLPRQ\�>RQ�)HEUXDU\����������@�ZDV�WKDW�WKH�YDOXH�RI�>:LIH¶V@���
LQWHUHVW�LQ�>+XVEDQG¶V@�UHWLUHPHQW�ZDV����������>�@�������EDVHG�XSRQ�WKH���
FRQWULEXWLRQV�PDGH�IRU�>+XVEDQG@�WKURXJK�KLV�HPSOR\PHQW�DW�>/&36@����
:H�SURUDWHG�WKH�YDOXH�EDVHG�XSRQ�WKH�WRWDO�HPSOR\PHQW�WLPH�UHODWHG�WR���
WKH� WLPH� RI� PDUULDJH�� :H� DOORFDWHG� ������� WR� >:LIH@�� &RXQVHO� IRU���
>:LIH@�UHTXHVWHG�D�YDOXDWLRQ�RI�WKH�IXWXUH�EHQHILW�WR�>:LIH@�LI�VKH�GRHV���
QRW�WDNH�D�OXPS�VXP�SD\PHQW�EXW�UDWKHU�WDNHV�DQ�DQQXLW\�DW�WKH�WLPH�RI���
>+XVEDQG¶V@� UHWLUHPHQW�� $W� IXOO� UHWLUHPHQW�� >:LIH@� ZRXOG� UHFHLYH� D���
OXPS� VXP� RI� ����������� RU� DQ� DQQXLW\� RI� ������� RI� >+XVEDQG¶V@���
UHWLUHPHQW>�@� �� �� ��7KH�SUHVHQW�YDOXH�RI� WKDW�EHQHILW� LV������������EXW����
PDQ\�IDFWRUV�KDYH�WR�RFFXU�IRU�WKDW�WR�EH�WKH�UHVXOW������
�

7KH�UHSRUW�ZHQW�RQ�WR�FODULI\�WKDW��EHFDXVH�WKHUH�ZHUH�³VLJQLILFDQW�XQNQRZQ�IDFWRUV�´����

LQFOXGLQJ� +XVEDQG¶V� FRQWLQXHG� HPSOR\PHQW�� LQIRUPDWLRQ� FRQFHUQLQJ� KLV� IXWXUH����

VDODU\��(5%¶V�DELOLW\�WR�PDLQWDLQ�D������UHWXUQ�RQ�LQYHVWPHQWV�ZLWK�WKH�IXQG��DQG����

ZKHWKHU�RU�QRW�WKH�6WDWH�ZRXOG�FRQWLQXH�WR�IXQG�WKH�UHWLUHPHQW�SODQ�>DW�LWV�FXUUHQW����

OHYHO@²³WKH�YDOXDWLRQ�RI�IXWXUH�EHQHILWV�LV�QRW�DEOH�WR�EH�FDOFXODWHG�´�0U��%HDVOH\����

DGYLVHG�WKDW�WKH�³RQO\�RSWLRQV´�KH�WKRXJKW�ZHUH�DYDLODEOH�WR�WKH�GLVWULFW�FRXUW�ZHUH����

WR�HLWKHU�XVH�KLV�LQLWLDO�YDOXDWLRQ�RI�:LIH¶V�LQWHUHVW�LQ�WKH�DPRXQW�RI�����������RU����

³>H@VWDEOLVK�>D�TXDOLILHG�GRPHVWLF�UHODWLRQV�RUGHU@�ZLWK�SURFHHGV�SDLG�WR�>:LIH@�EDVHG����

XSRQ�NQRZQ�IDFWV�DW�WKH�WLPH�RI�D�WULJJHULQJ�HYHQW�´�0U��%HDVOH\�FORVHG�WKH�UHSRUW����

E\�UHFRPPHQGLQJ�WKH�ILUVW�RSWLRQ�DV�WKH�³EHWWHU��PRUH�HTXLWDEOH�GHFLVLRQ�´�)ROORZLQJ����

WKH� VXEPLVVLRQ� RI�0U�� %HDVOH\¶V� UHSRUW�� LQ� D� UHVSRQVH� WR� +XVEDQG¶V� UHTXHVW� IRU����

DWWRUQH\�DQG�H[SHUW�ZLWQHVV�IHHV��:LIH�UHTXHVWHG�WKDW�WKH�GLVWULFW�FRXUW�DOORZ�:LIH¶V����

QHZO\�SURSRVHG�H[SHUW��0LFKDHO�)ROH\��WR�WHVWLI\�WR�KLV�RZQ�FRQFOXVLRQV�UHJDUGLQJ����



��

WKH� YDOXH� RI�:LIH¶V� LQWHUHVW� LQ�+XVEDQG¶V� UHWLUHPHQW��ZKLFK�ZHUH� VHW� IRUWK� LQ� DQ���

DWWDFKHG�UHSRUW����

^�`� ,Q� LWV� RUGHU� IROORZLQJ� WKH�)HEUXDU\� KHDULQJ�� WKH� GLVWULFW� FRXUW� VWDWHG� WKDW� LW���

UHYLHZHG�WKH�UHSRUW�E\�0U��)ROH\�DV�SURYLGHG�E\�:LIH��HYHQ�WKRXJK�WKH�UHSRUW�ZDV���

QHYHU�DGPLWWHG�LQWR�HYLGHQFH��QRWLQJ�WKDW�ERWK�0U��)ROH\�DQG�0U��%HDVOH\�KDG�³JRRG���

FUHGHQWLDOV´� DQG� ZHUH� XQGHQLDEO\� H[SHUWV� LQ� WKHLU� UHVSHFWLYH� ILHOGV�� 7KH� FRXUW���

XOWLPDWHO\� GHFOLQHG� WR� UHO\� RQ� 0U�� )ROH\¶V� UHSRUW� EHFDXVH� KLV� FDOFXODWLRQV� IRU���

+XVEDQG¶V�WRWDO�SURMHFWHG�EHQHILWV�HDUQHG�ZHUH�³QRW�UHDVRQDEOH�JLYHQ�WKH�GXUDWLRQ���

RI�WKH�PDUULDJH�DQG�WKH�PRGHVW�PDULWDO�HVWDWH�´�,QVWHDG��WKH�GLVWULFW�FRXUW�UHOLHG�RQ���

0U��%HDVOH\¶V�UHFRPPHQGDWLRQV�DQG�GHWHUPLQHG�WKDW�:LIH¶V�LQWHUHVW�LQ�+XVEDQG¶V����

UHWLUHPHQW�EHQHILWV�ZDV������������OHVV�WKH�����WKDW�ZRXOG�EH�GHGXFWHG�WR�DOORZ�IRU����

VWDWH� DQG� IHGHUDO� LQFRPH� WD[� ZLWKKROGLQJV�� 7KH� GLVWULFW� FRXUW� XOWLPDWHO\� RUGHUHG����

+XVEDQG� WR�SD\�:LIH�����������ZLWKLQ� VL[W\�GD\V��RU�E\�DQ� DOWHUQDWH� LQVWDOOPHQW����

SD\PHQW�RSWLRQ�LQFOXGLQJ�LQWHUHVW��������

^�`� :LIH� ILOHG� D� PRWLRQ� IRU� UHFRQVLGHUDWLRQ� LQ� UHVSRQVH� WR� WKH� GLVWULFW� FRXUW¶V����

RUGHU��DQG�D�KHDULQJ�RQ�:LIH¶V�PRWLRQ�ZDV�VFKHGXOHG�IRU�1RYHPEHU�����������WKH����

1RYHPEHU� KHDULQJ���2Q�1RYHPEHU� ���� ������:LIH� ILOHG� DQ� DGGLWLRQDO�PRWLRQ� WR����

DOORZ�0U��)ROH\�WR�DSSHDU�DW�WKH�1RYHPEHU�KHDULQJ�WHOHSKRQLFDOO\��ZKLFK�WKH�GLVWULFW����

FRXUW�JUDQWHG��:KHQ�:LIH¶V�FRXQVHO�LQWURGXFHG�0U��)ROH\�DW�WKH�1RYHPEHU�KHDULQJ�����

WKH�GLVWULFW�FRXUW²GHVSLWH�KDYLQJ�ILOHG�DQ�RUGHU�JUDQWLQJ�:LIH¶V�PRWLRQ�WR�DOORZ�0U�����
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)ROH\¶V� WHOHSKRQLF�DSSHDUDQFH²VWDWHG�WKDW� LW�ZRXOG�QRW�KHDU�IXUWKHU� WHVWLPRQ\�LQ���

UXOLQJ�XSRQ�:LIH¶V�PRWLRQ�IRU�UHFRQVLGHUDWLRQ��:LIH¶V�FRXQVHO�UHPLQGHG�WKH�GLVWULFW���

FRXUW�RI�LWV�SULRU�FRQWUDU\�RUGHU��DIWHU�ZKLFK�D�GLVFXVVLRQ�EHWZHHQ�WKH�SDUWLHV�DQG�WKH���

GLVWULFW�FRXUW�HQVXHG��7KH�FRXUW�VWDWHG� WKDW�PRWLRQ�KDG�EHHQ�JUDQWHG� LQ�HUURU��DQG���

QRWHG�WKDW�0U��)ROH\¶V�WHVWLPRQ\�FRXOG�KDYH�EHHQ��EXW�ZDV�QRW��RIIHUHG�DV�HYLGHQFH���

GXULQJ�WKH�)HEUXDU\�KHDULQJ�����

^�`� )ROORZLQJ� WKH� 1RYHPEHU� KHDULQJ�� DW� ZKLFK� QR� IXUWKHU� WHVWLPRQ\� ZDV���

SURYLGHG��WKH�GLVWULFW�FRXUW�GHQLHG�:LIH¶V�PRWLRQ�IRU�UHFRQVLGHUDWLRQ��:LIH�DSSHDOV���

WKH�GLVWULFW�FRXUW¶V�RUGHU�IROORZLQJ�WKH�)HEUXDU\�KHDULQJ�DV�ZHOO�WKH�GLVWULFW�FRXUW¶V���

RUGHU�GHQ\LQJ�:LIH¶V�PRWLRQ�IRU�UHFRQVLGHUDWLRQ�����

',6&866,21�����
�
,�� 7KH�'LVWULFW�&RXUW�'LG�1RW�(UU�LQ�9DOXLQJ�:LIH¶V�,QWHUHVW�LQ�+XVEDQG¶V����

5HWLUHPHQW�%HQHILWV����
�
^�`� 2Q�DSSHDO��:LIH�DUJXHV�WKH�GLVWULFW�FRXUW�HUUHG�LQ�YDOXLQJ�:LIH¶V�LQWHUHVW�LQ����

+XVEDQG¶V�UHWLUHPHQW�EHQHILWV�³EDVHG�RQ�WKH�FXUUHQW�FDVK�RXW�YDOXH´�UDWKHU�WKDQ�RQ����

WKH�³SUHVHQW�YDOXH�RI�WKH�IXWXUH�EHQHILWV�RQ�WKH�GDWH�RI�GLYRUFH�´�7\SLFDOO\��D�GLVWULFW����

FRXUW¶V� GLVWULEXWLRQ� RI� FRPPXQLW\� SURSHUW\� LV� UHYLHZHG� IRU� DEXVH� RI� GLVFUHWLRQ�����

Arnold v. Arnold�������10&$���������������1�0����������3��G������+HUH��EHFDXVH����

:LIH¶V�DUJXPHQW� UHJDUGLQJ� WKH�PHWKRG�RI�GLYLGLQJ�+XVEDQG¶V� UHWLUHPHQW�EHQHILWV����

SUHVHQWV�D�TXHVWLRQ�RI�WKH�GLVWULFW�FRXUW¶V�DSSOLFDWLRQ�RI�ODZ�WR�WKH�IDFWV��ZH�UHYLHZ����

WKLV�LVVXH�GH�QRYR��See Gilmore v. Gilmore�������10&$����������������1�0����������
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����3��G������³:KHWKHU�WKH�FRUUHFW�ODZ�KDV�EHHQ�DSSOLHG�DQG�ZKHWKHU�WKH�GLVWULFW���

FRXUW�DFFXUDWHO\�DSSOLHG�WKH�ODZ�WR�WKH�IDFWV�DUH�UHYLHZHG�GH�QRYR�´������

^�`� ³>,@W�LV�D[LRPDWLF�WKDW�HDFK�VSRXVH�LQ�D�PDUULDJH�KDV�D�SUHVHQW��YHVWHG��RQH���

KDOI�LQWHUHVW�LQ�WKH�VSRXVHV¶�FRPPXQLW\�SURSHUW\�´�Ruggles v. Ruggles�������106&���

���������������1�0����������3��G������³>5@HWLUHPHQW�EHQHILWV�DUH�D�IRUP�RI�HPSOR\HH���

FRPSHQVDWLRQ� DQG� DUH� FRPPXQLW\� SURSHUW\�´� Id.� �� ���� ³1HZ�0H[LFR� FDVHV� VWDWH���

FOHDUO\�WKDW�D�VSRXVH�LV�HQWLWOHG�WR�D�FRPPXQLW\�VKDUH�RI�WKH�SRUWLRQ�RI�UHWLUHPHQW���

WKDW�LV�YHVWHG�EXW�XQPDWXUHG�DW�WKH�GDWH�RI�GLYRUFH�´�Mattox v. Mattox�������10&$���

��������������1�0�����������3��G������$�³YHVWHG´�UHWLUHPHQW�SODQ�LV�D�SURSHUW\�ULJKW���

WKDW�DQ�HPSOR\HG�VSRXVH�DFTXLUHV�³DV�D�SDUW�RI� WKH�FRPSHQVDWLRQ�RI�DQ�HPSOR\HH����

ZKLFK�LV�QRW�VXEMHFW�WR�XQLODWHUDO�IRUIHLWXUH�RU�UHFLVLRQ�>VLF@�E\�WKH�HPSOR\HU�ZLWKRXW����

WHUPLQDWLQJ� WKH� HPSOR\PHQW� UHODWLRQVKLS�´�Copeland v. Copeland�� �����106&����

�������������1�0�����������3��G�����holding modified on other grounds by Schweitzer ���

v. Burch�������106&���������������1�0�����������3��G������$�YHVWHG�UHWLUHPHQW����

SODQ�³PDWXUHV´�ZKHQ�DQ�HPSOR\HG�VSRXVH�³LV�HQWLWOHG�WR�UHFHLYH�WKH�EHQHILWV�ZKLFK����

KH�KDV�HDUQHG�WKURXJK�WKH�\HDUV�DQG�LV�HOLJLEOH�WR�UHWLUH�´�Id.���������

^��`� ,Q� GHWHUPLQLQJ� D� VSRXVH¶V� LQWHUHVW� LQ� D� FRPPXQLW\� VKDUH� RI� YHVWHG� EXW����

XQPDWXUHG�UHWLUHPHQW�EHQHILWV��WKHUH�DUH�WZR�UHOHYDQW�FRQVLGHUDWLRQV������WKH�PHWKRG����

RI�division�RI�EHQHILWV�DQG�����WKH�PHWKRG�RI�distribution�RI�EHQHILWV��:KLOH�:LIH¶V����

SULPDU\� FRQWHQWLRQ� LQ� WKLV� FDVH� FHQWHUV� RQ� WKH�PHWKRG� RI� GLYLVLRQ� RI�+XVEDQG¶V����
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EHQHILWV��DQG�QRW�WKH�PHWKRG�RI�GLVWULEXWLRQ�RI�VXFK�EHQHILWV��FRQVLGHUDWLRQ�RI�ERWK���

GLYLVLRQ�DQG�GLVWULEXWLRQ�PHWKRGV�LV�QHFHVVDU\�WR�RXU�DQDO\VLV��:H�WKHUHIRUH�EULHIO\���

SDXVH�WR�FODULI\�WKH�PHDQLQJ�RI�DSSOLFDEOH�WHUPLQRORJ\�HPSOR\HG�LQ�WKH�FRQWH[W�RI���

GLYLVLRQ�DQG�GLVWULEXWLRQ�RI�EHQHILWV�VXFK�DV�+XVEDQG¶V²WKDW�LV��YHVWHG��XQPDWXUHG����

DQG�SDUWLDOO\�DFFUXHG²UHWLUHPHQW�EHQHILWV�����

^��`� 5HJDUGLQJ� WKH�PHWKRG� RI� GLYLVLRQ� RI� DQ� LQWHUHVW� OLNH�+XVEDQG¶V� UHWLUHPHQW���

EHQHILWV��1HZ�0H[LFR�FRXUWV�RIWHQ�� WKRXJK�QRW�H[FOXVLYHO\��EHJLQ�E\�DVFHUWDLQLQJ���

ZKDW�LV�UHIHUUHG�WR�DV�WKH�LQWHUHVW¶V�³SUHVHQW�YDOXH�´�See Mattox�������10&$��������

�����³7R�YDOXH�XQPDWXUHG�SHQVLRQ�EHQHILWV��WKH�>GLVWULFW@�FRXUW�PXVW�GHWHUPLQH�WKHLU���

SUHVHQW�YDOXH�´���7KH�WHUP�³SUHVHQW�YDOXH´�LV�LQ�PDQ\�ZD\V�D�PLVQRPHU��VLQFH�WKH����

PHDQLQJ�UHODWHV�QRW� OLWHUDOO\� WR� WKH�SUHVHQW�YDOXH�RI�RQH¶V�UHWLUHPHQW�EHQHILWV��EXW����

UDWKHU�WR�WKH�YDOXH�RI�RQH¶V�EHQHILWV�RQFH�PDWXUHG��RU��LQ�RWKHU�ZRUGV��WR�WKH�future����

YDOXH� RI� RQH¶V� FXUUHQW� UHWLUHPHQW� EHQHILWV��See id.� �³3UHVHQW� YDOXH� LV� WKH� DPRXQW����

ZKLFK�PXVW�EH�LQYHVWHG�DW�SUHVHQW�WR�SURGXFH�D�UHTXLUHG�QXPEHU�RI�DQQXDO�SD\PHQWV����

RI�D�JLYHQ�DPRXQW��RU�D�UHTXLUHG�IXWXUH�WRWDO�LQYHVWPHQW��LQFOXGLQJ�UHWDLQHG�LQWHUHVW�����

DW� D� VWDWHG� UDWH� RI� LQWHUHVW� RYHU� D� VSHFLILHG� QXPEHU� RI� \HDUV�´� �LQWHUQDO� TXRWDWLRQ����

PDUNV�DQG�FLWDWLRQ�RPLWWHG�������

^��`� :KHQ�GHWHUPLQLQJ�WKH�PHWKRG�E\�ZKLFK�WR�GLVWULEXWH�D�VSRXVH¶V�LQWHUHVW�LQ�WKH����

HPSOR\HH�VSRXVH¶V�UHWLUHPHQW�EHQHILWV�� WKHUH�DUH�WZR�EDVLF�GLVWULEXWLRQ�PHWKRGV�D����

FRXUW�PD\�FKRRVH�WR�HPSOR\������D�³FDVK�YDOXH´�RU�³OXPS�VXP´�GLVWULEXWLRQ��RU�����D����



��

³SD\�DV� LW� FRPHV� LQ´�RU�³UHVHUYHG� MXULVGLFWLRQ´�GLVWULEXWLRQ��$V�Ruggles� H[SODLQV����

XQGHU�D�³FDVK�YDOXH´�RU�³OXPS�VXP´�GLVWULEXWLRQ�PHWKRG��³UHWLUHPHQW�SODQ�EHQHILWV���

DUH�DZDUGHG�WR�WKH�HPSOR\HH�VSRXVH�DW�WKH�WLPH�RI�GLVVROXWLRQ�>RI�WKH�PDUULDJH@�DQG���

DVVHWV�RI�HTXLYDOHQW�YDOXH�DUH�DZDUGHG�WR�WKH�QRQHPSOR\HH�VSRXVH�´�ZKHUHDV�XQGHU���

D�³SD\�DV�LW�FRPHV�LQ´�PHWKRG��D�QRQHPSOR\HH�VSRXVH�ZLOO�UHFHLYH�SD\PHQWV�RI�KLV���

RU�KHU�VKDUH�RI�WKH�HPSOR\HH�VSRXVH¶V�UHWLUHPHQW�EHQHILWV�ZKHQ�WKH�HPSOR\HH�VSRXVH���

DFWXDOO\�UHWLUHV�DQG�EHJLQV� WR�UHFHLYH�SD\PHQW�RI� WKH�YHVWHG�DQG�PDWXUHG�SHQVLRQ���

EHQHILWV�������106&����������������,Q�WKH�ODWWHU�PHWKRGRORJ\��³WKH�FRXUW�GRHV�QRW���

GLVWULEXWH�WKH�FRPPXQLW\�LQWHUHVWV�DW�WKH�WLPH�RI�GLVVROXWLRQ��EXW�UHVHUYHV�MXULVGLFWLRQ���

WR�GLVWULEXWH�WKH�EHQHILWV�ZKHQ�WKH�HPSOR\HH�VSRXVH�DFWXDOO\�UHFHLYHV�WKHP�´�Id. ���������

7KH�³FDVK�YDOXH´�RU�³OXPS�VXP´�GLVWULEXWLRQ�PHWKRG�LV�SUHIHUUHG��³QRW�RQO\�EHFDXVH����

LW�HDVHV�WKH�SDUWLHV¶�WUDQVLWLRQ�IROORZLQJ�GLVVROXWLRQ��EXW�DOVR�EHFDXVH�LW�IXUWKHUV�WKH����

LPSRUWDQW� JRDO� RI� PLQLPL]LQJ� IXWXUH� FRQWDFW� DQG� FRQIOLFW� EHWZHHQ� GLYRUFLQJ����

VSRXVHV�´�Id.�����������

^��`� $OWKRXJK�LW�VHHPV�DSSDUHQW�WKDW�RQO\�WKH�FDVK�YDOXH�RU�OXPS�VXP�PHWKRGRORJ\����

ZDV�HPSOR\HG�KHUHLQ��DQG�WKDW�:LIH�LQGHHG�VRXJKW�VXFK�D�GLVWULEXWLRQ�LQVRIDU�DV�VKH����

GLG�QRW�VHHN�UHVHUYHG�MXULVGLFWLRQ�IRU�IXWXUH�GLVWULEXWLRQ��RXU�UHYLHZ�RI� WKH�UHFRUG����

VXJJHVWV�WKHUH�WR�EH�VRPH�LQFRQVLVWHQF\�DQG�SRVVLEOH�FRQIXVLRQ�DV�WR�WKH�UHOHYDQW����

WHUPLQRORJ\�GXULQJ�WKH�KHDULQJV��DQG�ZLWKLQ�WKH�SDUWLHV¶�EULHILQJ��)RU�H[DPSOH��ZKLOH����

:LIH�DUJXHV�WKDW�WKH�GLVWULFW�FRXUW�HUUHG�LQ�QRW�IROORZLQJ�WKH�³SUHVHQW�YDOXH´�PHWKRG����
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RI�GLYLGLQJ�+XVEDQG¶V�UHWLUHPHQW�EHQHILWV��RXU�UHYLHZ�RI�WKH�UHFRUG�LQGLFDWHV�WKDW���

0U��%HDVOH\�XVHG�SUHFLVHO\�WKDW�PHWKRG�IRU�YDOXLQJ�DQG�DZDUGLQJ�:LIH¶V�LQWHUHVW�LQ���

+XVEDQG¶V� UHWLUHPHQW� EHQHILWV�� $W� WKH� )HEUXDU\� KHDULQJ�� 0U�� %HDVOH\� FRUUHFWO\���

GHILQHG� SUHVHQW� YDOXH� GXULQJ� KLV� WHVWLPRQ\�� VWDWLQJ� WKDW� LQ� UHO\LQJ� RQ� VXFK���

PHWKRGRORJ\��³>W@KH�SUHVHQW�YDOXH�ZRXOG�EH�WKH�DPRXQW�WKDW�VRPHRQH�ZRXOG�SD\�DW���

WKH�FXUUHQW�WLPH�IRU�D�IXWXUH�EHQHILW�RU�IXWXUH�VWUHDP�RI�LQFRPH�´�+H�WKHQ�WHVWLILHG���

WKDW� KLV� LQLWLDO� FDOFXODWLRQV� UHSUHVHQWHG� WKH� ³SUHVHQW� YDOXH� RI� WKH� EHQHILW� ZKHQ���

>+XVEDQG@�FRPSOHWHO\�UHWLUHV��DQG�WKHQ�DVVXPLQJ�D�VWUHDP�RI�LQFRPH�DIWHU�UHWLUHPHQW���

EDVHG�RQ�KLV�OLIH�H[SHFWDQF\�IURP�WKH�6RFLDO�6HFXULW\�$GPLQLVWUDWLRQ�´�DQG�UHVXOWHG���

LQ�D�YDOXDWLRQ�RI�+XVEDQG¶V�SUHVHQW�YDOXH�UHWLUHPHQW�EHQHILWV�RI��������������0U�����

%HDVOH\¶V�WHVWLPRQ\�PDNHV�FOHDU�WKDW�KLV�YDOXDWLRQ�RI�+XVEDQG¶V�UHWLUHPHQW�EHQHILWV����

ZDV� EDVHG� RQ� WKH� SUHVHQW� YDOXH� RI� WKH� EHQHILWV� DW� VXFK� WLPH� WKDW�+XVEDQG� FRXOG����

UHWLUH²SUHFLVHO\� WKH�PHWKRGRORJ\�� LI� QRW� WKH� UHVXOW� VKH� VRXJKW��:LIH�QRZ�DUJXHV����

VKRXOG� KDYH� EHHQ� HPSOR\HG�� ,QGHHG�� JLYHQ� WKDW� 0U�� %HDVOH\� WHVWLILHG� WKDW� KH����

IUHTXHQWO\�FRQGXFWHG�SUHVHQW�YDOXH�FDOFXODWLRQV�IRU�SHQVLRQ�SODQV��WKHUH�LV�QR�EDVLV����

LQ� WKH� UHFRUG� WR� GRXEW� KLV� XQGHUVWDQGLQJ� DQG� DSSOLFDWLRQ� RI� ³SUHVHQW� YDOXH´����

WHUPLQRORJ\�DQG�PHWKRGRORJ\������

^��`� :LIH¶V� WULDO� FRXQVHO� LQVLVWHG� WKDW� 0U�� %HDVOH\¶V� FDOFXODWLRQV� UHSUHVHQWHG����

PHUHO\�D�³FDVK±RXW´�GLYLVLRQ�UDWKHU�WKDQ�WKH�SUHVHQW�YDOXH�GLYLVLRQ�WKDW�VKH�DUJXHG����

ZDV� OHJDOO\� UHTXLUHG� XQGHU�Ruggles��$W� WKH� VDPH� WLPH�� KRZHYHU��:LIH¶V� FRXQVHO����
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VWDWHG�DW� WKH�)HEUXDU\�KHDULQJ� WKDW�:LIH�ZDV�DVNLQJ� IRU�D� OXPS�VXP�distribution����

ZKLFK�LV�QRW�PXWXDOO\�H[FOXVLYH�RI�D�SUHVHQW�YDOXH�division RI�EHQHILWV��0RUHRYHU��LQ���

LWV�RUGHU�IROORZLQJ�WKH�)HEUXDU\�KHDULQJ��WKH�GLVWULFW�FRXUW�UHIHUUHG�WR�0U��%HDVOH\¶V���

PHWKRGRORJ\�DV�UHVXOWLQJ�LQ�ERWK�³SUHVHQW�YDOXH�FDOFXODWLRQV´�DQG�³FDVK�RXW�YDOXH´���

FDOFXODWLRQV�� 'HVSLWH� WKLV� DSSDUHQW� FRQIODWLRQ� RI� WHUPLQRORJ\�� ZH� DUH� DEOH� WR���

FRQFOXGH�RQ�WKH�UHFRUG�EHIRUH�XV�WKDW�WKH�GLVWULFW�FRXUW�GLG�QRW�DEXVH�LWV�GLVFUHWLRQ�LQ���

GLYLGLQJ� +XVEDQG¶V� UHWLUHPHQW� EHQHILWV� EDVHG� RQ� 0U�� %HDVOH\¶V� H[SHUW���

UHFRPPHQGDWLRQ��DQG�IXUWKHU�FRQFOXGH�WKDW�WKH�GLVWULFW�FRXUW¶V�RUGHU�GRHV�QRW�FRQIOLFW���

ZLWK�Ruggles�RU�RWKHU�DSSOLFDEOH�SUHFHGHQW��QRWZLWKVWDQGLQJ�:LIH¶V�DUJXPHQWV� WR���

WKH�FRQWUDU\�� ,QGHHG��:LIH�PLVFKDUDFWHUL]HV�Ruggles� LQ� DQ�DWWHPSW� WR� VXSSRUW�KHU����

DUJXPHQW�UHJDUGLQJ�WKH�GLYLVLRQ�RI�+XVEDQG¶V�EHQHILWV������

^��`� 7KH� VSHFLILF� LVVXH� LQ�Ruggles ZDV� ³ZKHWKHU� D� QRQHPSOR\HH� VSRXVH� VKRXOG����

UHFHLYH�>KLV�RU@�KHU�FRPPXQLW\�LQWHUHVW�LQ�D�UHWLUHPHQW�SODQ��RU�EHJLQ�WR�UHFHLYH�LW�����

XSRQ� GLVVROXWLRQ�ZKHQ� WKH� HPSOR\HH� VSRXVH¶V� LQWHUHVW� LV� YHVWHG� DQG�PDWXUHG�� RU����

VKRXOG� EH� UHTXLUHG� WR� ZDLW� XQWLO� UHWLUHPHQW� EHQHILWV� DUH� DFWXDOO\� SDLG� EHIRUH����

UHFHLYLQJ�� RU� EHJLQQLQJ� WR� UHFHLYH�� >KLV� RU@� KHU� VKDUH>�@´� �����106&������ ��������

�IRRWQRWH�RPLWWHG���7KH�LVVXH�LQ�WKDW�FDVH�ZDV�QRW�WKH�PHWKRG�E\�ZKLFK�D�FRXUW�PXVW����

divide�WKH�HPSOR\HH�VSRXVH¶V�UHWLUHPHQW�EHQHILWV��DV�LV�WKH�LVVXH�UDLVHG�E\�:LIH�KHUH�����

EXW�UDWKHU�KRZ�D�FRXUW�VKRXOG�distribute�VXFK�EHQHILWV��2Q�DSSHDO��:LIH�DUJXHV�WKDW����

Ruggles� UHTXLUHV� SUHVHQW� YDOXH� FDOFXODWLRQV� DV� WKH� EDVLV� RI� DQ\� YDOXDWLRQ� RI� D����
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VSRXVH¶V�LQWHUHVW�LQ�DQ�HPSOR\HH�VSRXVH¶V�UHWLUHPHQW�EHQHILWV��Ruggles�FRQWDLQV�QR���

VXFK�UHTXLUHPHQW��$V�VWDWHG�E\�WKH�Ruggles &RXUW��³$OWKRXJK�ZH�KROG�LQ�WKLV�RSLQLRQ���

WKDW�D�QRQHPSOR\HH�VSRXVH�LV�HQWLWOHG�WR�DQ�LPPHGLDWH�GLVWULEXWLRQ�ZKHQ�GLVVROXWLRQ���

RFFXUV�DIWHU�WKH�HPSOR\HH�VSRXVH¶V�LQWHUHVW�LV�YHVWHG�DQG�PDWXUHG��WKDW�GLVWULEXWLRQ����

LI�PDGH�LQ�D�OXPS�VXP��does not necessarily equal the present value, discounted only ��

for interest, of the employee’s future pension payments�´�Id.�������HPSKDVLV�DGGHG�����

,QGHHG��WKH�RQO\�WLPH�D�SUHVHQW�YDOXH�FDOFXODWLRQ�LV�UHTXLUHG�XQGHU�Ruggles LV�LQ�D���

VLWXDWLRQ� ZKHUH� WKH� GLVVROXWLRQ� RI� PDUULDJH� RFFXUV� DIWHU� WKH� HPSOR\HH� VSRXVH¶V���

EHQHILWV�KDYH�YHVWHG�and�PDWXUHG��Id.�������6XFK�LV�QRW�WKH�FDVH�KHUH��DV�+XVEDQG¶V���

EHQHILWV�ZHUH�YHVWHG�EXW�QRW�PDWXUHG������

^��`� &RQWUDU\�WR�:LIH¶V�DVVHUWLRQV��Ruggles�³OHDYH>V@�WKH�FKRLFH�RI�PHWKRG��DV�ZHOO����

DV� LWV� LPSOHPHQWDWLRQ�� WR� WKH� VRXQG� GLVFUHWLRQ� RI� WKH� >GLVWULFW@� FRXUW²VXEMHFW�����

KRZHYHU�� WR� WKH�SUHIHUHQFH�ZH�KDYH� H[SUHVVHG� LQ� IDYRU�RI�WKH� OXPS� VXP��SUHVHQW����

YDOXH��FDVK�RXW�PHWKRG�RI�GLVWULEXWLRQ�´�Id. ������$�SUHIHUHQFH��KRZHYHU��GRHV�QRW�D����

PDQGDWH� FUHDWH�� ³%HFDXVH� LQ� 1HZ� 0H[LFR�� DEVHQW� DQ� DJUHHPHQW� UHJDUGLQJ����

FDOFXODWLRQ�RI�EHQHILWV��WKHUH�LV�QR�VHW�UXOH�IRU�GHWHUPLQLQJ�HYHU\�FDVH�LQYROYLQJ�WKH����

GLYLVLRQ� RI� UHWLUHPHQW� EHQHILWV�� LW� DSSHDUV� WKDW� WKH� GLVWULFW� FRXUW� LV� WR� H[HUFLVH� LWV����

ZLVGRP��VRXQG�UHDVRQLQJ��DQG�VRXQG�GLVFUHWLRQ�WR�GLYLGH�WKLV�DVVHW�´�Gilmore����������

10&$������������%XW�KHUH��JLYHQ�WKDW�WKH�GLVWULFW�FRXUW¶V�GLYLVLRQ�LV�FRQVLVWHQW�ZLWK����

Ruggles�� ZH� VHH� QR� EDVLV� RQ� ZKLFK� ZH� VKRXOG� VHFRQG�JXHVV� WKH� GLVWULFW� FRXUW¶V����
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H[HUFLVH�RI�GLVFUHWLRQ��%DVHG�RQ�WKH�UHFRUG�EHIRUH�XV��ZH�ILQG�QR�HUURU�LQ�WKH�GLVWULFW���

FRXUW¶V� UHOLDQFH� RQ�0U��%HDVOH\¶V� H[SHUW� WHVWLPRQ\� DQG� RSLQLRQ� LQ� H[HUFLVLQJ� LWV���

GLVFUHWLRQ�WR�GLYLGH�+XVEDQG¶V�UHWLUHPHQW�EHQHILWV�DV�RUGHUHG�DQG�� WKHUHIRUH��KROG���

WKDW�WKH�GLVWULFW�FRXUW�GLG�QRW�HUU�LQ�DZDUGLQJ�:LIH�KHU�LQWHUHVW�RI�WKH�EHQHILWV�LQ�WKH���

WRWDO��DIWHU�WD[�DPRXQW�RI������������6WDWHG�GLIIHUHQWO\��ZH�FDQQRW�FRQFOXGH�WKDW�WKH���

GLVWULFW�FRXUW�DEXVHG�LWV�GLVFUHWLRQ�E\�FRQVLGHULQJ�0U��%HDVOH\¶V�RSLQLRQ�WKDW²GXH���

WR�WKH�SDUWLFXODU�IDFWV�VXUURXQGLQJ�WKLV�FDVH��LQFOXGLQJ�WKH�UHODWLYHO\�VKRUW�OHQJWKV�RI���

ERWK� WKH�SDUWLHV¶�PDUULDJH�DQG�+XVEDQG¶V�HPSOR\PHQW�GXULQJ� WKDW�PDUULDJH²WKH���

DSSURSULDWH�YDOXDWLRQ�RI�:LIH¶V� LQWHUHVW� LQ�+XVEDQG¶V� UHWLUHPHQW�EHQHILWV�ZDV� WKH���

DIWHU�WD[�DPRXQW�RI������������:KLOH�:LIH�FRQWHQGV�WKH�GLVWULFW�FRXUW�ZDV�UHTXLUHG����

E\� Ruggles� WR� YDOXH� KHU� LQWHUHVW� DW� D� KLJKHU� OHYHO²EDVHG� RQ� DSSRUWLRQPHQW� RI����

+XVEDQG¶V�WKHRUHWLFDO��HYHQWXDO�WRWDO�UHWLUHPHQW�EHQHILWV�VKRXOG�KH�ZRUN�XQWLO���������

XQGHU�WKH�DVVXPSWLRQV�DFNQRZOHGJHG�E\�0U��%HDVOH\¶V�DGGLWLRQDO�FDOFXODWLRQV²ZH����

FRQFOXGH�WKDW�Ruggles�SUHVHQWV�QR�VXFK�UHTXLUHPHQWV�DQG�KROG�WKDW��RQ�WKH�UHFRUG����

EHIRUH� XV�� WKH� GLVWULFW� FRXUW� GLG� QRW� HUU� LQ� YDOXLQJ�:LIH¶V� LQWHUHVW� LQ� +XVEDQG¶V����

UHWLUHPHQW�EHQHILWV������

,,�� 7KH�'LVWULFW�&RXUW�'LG�1RW�(UU�LQ�5HIXVLQJ�WR�$OORZ�)XUWKHU�7HVWLPRQ\����
RU�'HQ\LQJ�:LIH¶V�0RWLRQ�IRU�5HFRQVLGHUDWLRQ����
�

^��`� 2Q�DSSHDO��:LIH�DUJXHV� WKH�GLVWULFW�FRXUW�HUUHG� LQ� UHIXVLQJ� WR�DOORZ�:LIH¶V����

SURSRVHG� H[SHUW�� 0U�� )ROH\�� WR� WHVWLI\� DW� WKH� KHDULQJ� RQ� :LIH¶V� PRWLRQ� IRU����

UHFRQVLGHUDWLRQ�DQG�WKDW�VXFK�UHIXVDO�UHVXOWHG�LQ�WKH�GLVWULFW�FRXUW¶V�HUURQHRXV�GHQLDO����
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RI�:LIH¶V�PRWLRQ� IRU� UHFRQVLGHUDWLRQ��$V� WKLV� DUJXPHQW� SHUWDLQV� WR� D� GHQLDO� RI� D���

PRWLRQ�IRU�UHFRQVLGHUDWLRQ�DV�ZHOO�DV�D�GHFLVLRQ�UHJDUGLQJ�DGPLVVLRQ�RI�WHVWLPRQLDO���

HYLGHQFH��ZH�UHYLHZ�IRU�DEXVH�RI�GLVFUHWLRQ��See Wilde v. Westland Dev. Co.���������

10&$����������������1�0�����������3��G������³:H�UHYLHZ�WKH�GHQLDO�RI�D�PRWLRQ���

WR� UHFRQVLGHU� IRU� DEXVH� RI� GLVFUHWLRQ�´��� see also Behrmann v. Phototron Corp.����

�����106&����������������1�0�����������3��G�������H[SODLQLQJ�WKDW�WKH�GLVWULFW���

FRXUW�KDV�³D�JUHDW�GHDO�RI�GLVFUHWLRQ�LQ�DGPLWWLQJ�RU�H[FOXGLQJ�HYLGHQFH��DQG�ZH�ZLOO���

UHYHUVH� WKH� >GLVWULFW@� FRXUW� RQO\� ZKHQ� LW� LV� FOHDU� WKDW� WKH� FRXUW� KDV� DEXVHG� LWV���

GLVFUHWLRQ´���³$Q�DEXVH�RI�GLVFUHWLRQ�RFFXUV�ZKHQ�D�UXOLQJ�LV�FOHDUO\�FRQWUDU\�WR�WKH���

ORJLFDO�FRQFOXVLRQV�GHPDQGHG�E\�WKH�IDFWV�DQG�FLUFXPVWDQFHV�RI�WKH�FDVH�´�Benz v. ���

Town Ctr. Land, LLC�� �����10&$������ �� ���� ����3��G� ���� �LQWHUQDO� TXRWDWLRQ����

PDUNV�DQG�FLWDWLRQ�RPLWWHG���:H�ZLOO�QRW�ILQG�DQ�DEXVH�RI�GLVFUHWLRQ�XQOHVV�����WKH����

GLVWULFW�FRXUW¶V�UXOLQJ�FDQ�EH�FKDUDFWHUL]HG�DV�³FOHDUO\�XQWHQDEOH�RU�QRW�MXVWLILHG�E\����

UHDVRQ>�@´�RU�����³WKH�FRXUW¶V�UXOLQJ�H[FHHGV�WKH�ERXQGV�RI�DOO�UHDVRQ�RU�LV�DUELWUDU\�����

IDQFLIXO� RU� XQUHDVRQDEOH�´�Kilgore v. Fuji Heavy Indus. Ltd.�� �����10&$���������

����������1�0�����������3��G�������LQWHUQDO�TXRWDWLRQ�PDUNV�DQG�FLWDWLRQV�RPLWWHG������

^��`� 7KHUH�DUH�WZR�GLVFUHWH�LVVXHV�LQYROYHG�LQ�:LIH¶V�DUJXPHQW������ZKHWKHU�WKH����

GLVWULFW� FRXUW� HUUHG� LQ� UHIXVLQJ� WR� DOORZ�0U��)ROH\� WR� WHVWLI\�� DQG� ����ZKHWKHU� WKH����

GLVWULFW�FRXUW�HUUHG�LQ�GHQ\LQJ�:LIH¶V�PRWLRQ�IRU�UHFRQVLGHUDWLRQ��:H�DGGUHVV�HDFK����

LQ�WXUQ������
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$�� 7KH�'LVWULFW�&RXUW¶V�5HIXVDO�RI�0U��)ROH\¶V�7HVWLPRQ\���
�
^��`� :LIH�DUJXHV�WKDW�WKH�GLVWULFW�FRXUW�HUUHG�LQ�LQLWLDOO\�JUDQWLQJ�DQ�RUGHU�DOORZLQJ���

0U��)ROH\�WR�WHVWLI\�WHOHSKRQLFDOO\�EXW�XOWLPDWHO\�UHIXVLQJ�WR�DOORZ�KLV�WHVWLPRQ\�DW���

WKH� 1RYHPEHU� KHDULQJ�� 7KH� FUX[� RI� :LIH¶V� DUJXPHQW� UHJDUGLQJ� 0U�� )ROH\¶V���

WHVWLPRQ\� LV� QRW�ZKHWKHU� WKH� GLVWULFW� FRXUW� VKRXOG� KDYH� DOORZHG� KLP� WR� WHVWLI\²��

ZKLFK��LQ�LWVHOI��ZDV�QRW�DQ�DEXVH�RI�GLVFUHWLRQ��see Behrmann�������106&��������

����²EXW�ZKHWKHU�WKH�GLVWULFW�FRXUW�VKRXOG�KDYH�DOORZHG�KLP�WR�WHVWLI\�LQ�OLJKW�RI�LWV���

VLJQHG�RUGHU�JUDQWLQJ�KLV�WHOHSKRQLF�DSSHDUDQFH����

^��`� &HQWUDO�WR�:LIH¶V�DUJXPHQW�RI�WKLV�LVVXH�LV�KHU�FRQWHQWLRQ�WKDW�DW�WKH�)HEUXDU\���

KHDULQJ��:LIH¶V�FRXQVHO�PLVWDNHQO\�EHOLHYHG�0U��%HDVOH\� WR�EH�D�FRXUW�DSSRLQWHG����

ZLWQHVV� UDWKHU� WKDQ� D� SDUW\�ZLWQHVV��:H� DUH� QRW� SHUVXDGHG��'XULQJ� WKH� )HEUXDU\����

KHDULQJ��+XVEDQG¶V�FRXQVHO�VWDWHG�KH�ZDQWHG�WR�FDOO�0U��%HDVOH\�DV�WKH�ILUVW�ZLWQHVV�����

7KH� GLVWULFW� FRXUW� GLUHFWHG� +XVEDQG¶V� FRXQVHO� WR� EHJLQ� KLV� H[DPLQDWLRQ� RI� 0U�����

%HDVOH\²VWDWLQJ� ³&RXQVHO�� \RXU� ZLWQHVV´²DQG� SURFHHGHG� WR� GLUHFW� +XVEDQG¶V����

FRXQVHO�WR�TXDOLI\�0U��%HDVOH\�DV�DQ�H[SHUW��'XULQJ�H[DPLQDWLRQ�RI�0U��%HDVOH\��WKH����

GLVWULFW� FRXUW� FODULILHG� WKDW� DQ� H[KLELW� ZDV� SUHSDUHG� E\�0U�� %HDVOH\�� DVNLQJ� KLP����

ZKHWKHU�WKH�H[KLELW�³ZDV�SUHSDUHG�LQ�WKH�RUGLQDU\�FRXUVH�RI�\RXU²WKH�UHDVRQ�WKDW����

\RX�ZHUH� KLUHG� E\� >+XVEDQG¶V� FRXQVHO@"¶�+XVEDQG¶V� FRXQVHO� DVNHG�0U��%HDVOH\����

ZKHWKHU�KH�ZRXOG�EH�FKDUJLQJ�IHHV�DQG�ZKHWKHU�KH�ZRXOG�EH�ZLOOLQJ�WR�VXEPLW�D�ELOO����

WR� ³XV´²PHDQLQJ�+XVEDQG¶V� FRXQVHO� DQG�+XVEDQG²IROORZLQJ� WKH� KHDULQJ�� 7KH����



���

UHFRUG�FOHDUO\�HVWDEOLVKHV�WKDW�0U��%HDVOH\�ZDV�+XVEDQG¶V�ZLWQHVV�DQG�WKDW�:LIH¶V���

FRXQVHO�ZDV�UHDVRQDEO\�RQ�QRWLFH�RI�WKDW�IDFW����

^��`� :LIH�DOVR�DUJXHV�WKDW�EHFDXVH�WKH�GLVWULFW�FRXUW�JUDQWHG²DSSDUHQWO\�LQ�HUURU²��

KHU�PRWLRQ�WR�DOORZ�0U��)ROH\�WR�DSSHDU�WHOHSKRQLFDOO\��WKH�FRXUW�VKRXOG�EH�ERXQG���

E\� WKDW� RUGHU� DQG� UHPDQG� WR� DOORZ� KLV� WHVWLPRQ\�� :H� WDNH� WKLV� RSSRUWXQLW\� WR���

HPSKDVL]H�WKDW�ZH�UHYLHZ�GLVWULFW�FRXUW�SURFHHGLQJV�QRW�LQ�DQ�LVRODWHG�FRQWH[W�EXW�LQ���

D�FRQWLQXXP�RI�RFFXUUHQFHV�FXOPLQDWLQJ�LQ�WKH�DSSHDO�EHIRUH�XV��+HUH��GHVSLWH�WKH���

GLVWULFW�FRXUW�KDYLQJ�VLJQHG�DQ�RUGHU�JUDQWLQJ�:LIH¶V�PRWLRQ�WR�DOORZ�0U��)ROH\�WR���

WHVWLI\��ZH�FRQFOXGH�WKHUH�ZDV�QRWKLQJ�LPSURSHU�DERXW�WKH�ZD\�LQ�ZKLFK�WKH�GLVWULFW���

FRXUW�XOWLPDWHO\�FRQGXFWHG�WKH�KHDULQJ�RQ�:LIH¶V�PRWLRQ�IRU�UHFRQVLGHUDWLRQ��7KH����

GLVWULFW�FRXUW�LQ�WKLV�FDVH�HYDOXDWHG�H[LVWLQJ�HYLGHQFH��DQG�ZH�VHH�QR�HUURU�DQG�DVFULEH����

QR�PDWHULDO�PHDQLQJ�WR�WKH�GLVWULFW�FRXUW�MXGJH¶V�VHHPLQJO\�LQDGYHUWHQW�VLJQDWXUH�RQ����

WKH� RUGHU� JUDQWLQJ�:LIH¶V�PRWLRQ��0RUHRYHU�� WKH� GLVWULFW� FRXUW�ZHQW� VR� IDU� DV� WR����

FRQVLGHU�0U�� )ROH\¶V� UHSRUW²GHVSLWH� LW� QHYHU� EHLQJ� DGPLWWHG� DV� HYLGHQFH� LQ� WKH����

FDVH²DQG�GHFOLQHG�WR�UHO\�RQ�LWV�ILQGLQJV�EDVHG��QRW�RQ�DQ\�GLVUHJDUG�IRU�0U��)ROH\¶V����

ZRUN� RU� H[SHUWLVH�� EXW� UDWKHU� RQ� D� ILQGLQJ� WKDW� 0U�� )ROH\¶V� FDOFXODWLRQV� ZHUH����

XQUHDVRQDEOH�JLYHQ�WKH�IDFWXDO�FRQWH[W�RI�WKH�FDVH��,W�LV�HQWLUHO\�ZLWKLQ�WKH�GLVWULFW����

FRXUW¶V�GLVFUHWLRQ�WR�FRQVLGHU�DQG�WKHQ�WR�GHFOLQH�WHVWLPRQ\��Id.�������$FFRUGLQJO\�����

RQ�WKH�UHFRUG�EHIRUH�XV��ZH�ILQG�QR�DEXVH�RI�GLVFUHWLRQ�E\�WKH�GLVWULFW�FRXUW�LQ�UHIXVLQJ����

WR�DOORZ�WHVWLPRQ\�E\�0U��)ROH\������
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%�� 7KH�'LVWULFW�&RXUW¶V�'HQLDO�RI�:LIH¶V�0RWLRQ�IRU�5HFRQVLGHUDWLRQ���
�

^��`� :LIH� QH[W� DUJXHV� WKH� GLVWULFW� FRXUW� HUUHG� LQ� GHQ\LQJ� :LIH¶V� PRWLRQ� IRU���

UHFRQVLGHUDWLRQ�DIWHU�UHIXVLQJ�WR�DOORZ�0U��)ROH\�WR�WHVWLI\�DW�WKH�1RYHPEHU�KHDULQJ����

2XU�UHYLHZ�RI�WKH�UHFRUG�UHYHDOV�QR�UHDVRQ�ZK\�0U��)ROH\�GLG�QRW�RU�IRU�VRPH�UHDVRQ���

FRXOG�QRW�KDYH�WHVWLILHG�DW�WKH�)HEUXDU\�KHDULQJ��DVLGH�IURP�:LIH¶V�FRXQVHO¶V�RZQ���

IDLOXUH�WR�VHFXUH�0U��)ROH\�DV�D�ZLWQHVV�SULRU�WR�WKH�)HEUXDU\�KHDULQJ��$JDLQ��ZH�DUH���

ZKROO\�XQSHUVXDGHG�E\�:LIH¶V�DUJXPHQW�WKDW�KHU�WULDO�FRXQVHO�ZDV�XQDZDUH�WKDW�0U����

%HDVOH\�ZDV�D�SDUW\�ZLWQHVV�UDWKHU�WKDQ�D�FRXUW�DSSRLQWHG�ZLWQHVV��:LIH¶V�FRXQVHO���

KDG� DPSOH� RSSRUWXQLW\� WR� VHFXUH� 0U�� )ROH\� DV� D� WHVWLI\LQJ� ZLWQHVV� SULRU� WR� WKH���

)HEUXDU\�KHDULQJ��,QVWHDG��:LIH�GLG�QRW�REWDLQ�0U��)ROH\¶V�UHSRUW��GDWHG�0DUFK��������

������XQWLO�DIWHU�WKH�)HEUXDU\�KHDULQJ�����

^��`� ,Q�HIIHFW��:LIH¶V�UHTXHVW�IRU�0U��)ROH\�WR�WHVWLI\�ZDV�D�UHTXHVW�WR�SUHVHQW�QHZ����

HYLGHQFH�RQ�D�PRWLRQ�IRU�UHFRQVLGHUDWLRQ��:H�KDYH�FRQVLVWHQWO\�³DIILUPHG�D�>GLVWULFW@����

FRXUW¶V�UHIXVDO�WR�FRQVLGHU�QHZ�PDWHULDO�SUHVHQWHG�IRU�WKH�ILUVW�WLPH�LQ�D�PRWLRQ�WR����

UHFRQVLGHU�´�Nance v. L.J. Dolloff Assocs., Inc.�������10&$����������������1�0�����

���������3��G�������see also Wilde�������10&$����������������H[SODLQLQJ� WKDW����

WKHUH� LV� QR� DEXVH� RI� GLVFUHWLRQ� ZKHQ� WKH� GLVWULFW� FRXUW� GHQLHV� D� PRWLRQ� IRU����

UHFRQVLGHUDWLRQ�ZKHUH� D� SDUW\� SUHVHQWV� SUHYLRXVO\� DYDLODEOH� HYLGHQFH���Rivera v. ���

Trujillo�������10&$���������������������1�0�����������3��G������VWDWLQJ�WKDW�LQ����
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GHQ\LQJ�D�PRWLRQ�WR�UHFRQVLGHU��WKH�GLVWULFW�FRXUW�SURSHUO\�H[HUFLVHG�LWV�GLVFUHWLRQ���

QRW�WR�FRQVLGHU�GHSRVLWLRQ�WHVWLPRQ\�SUHYLRXVO\�DYDLODEOH�WR�WKH�PRYLQJ�SDUW\������

^��`� +HUH��ZH�FRQFOXGH�WKDW�WKH�GLVWULFW�FRXUW�SURSHUO\�H[HUFLVHG�LWV�GLVFUHWLRQ�LQ���

QRW�DOORZLQJ�0U��)ROH\�WR�WHVWLI\��FRQVLGHULQJ�:LIH¶V�WULDO�FRXQVHO�FRXOG�KDYH�HLWKHU���

SURIIHUHG�KLP�DV�D�ZLWQHVV�DW�WKH�)HEUXDU\�KHDULQJ�RU�VRXJKW�WR�DGPLW�0U��)ROH\¶V���

UHSRUW�LQWR�HYLGHQFH²UDWKHU�WKDQ�PHUHO\�DWWDFKLQJ�WKH�UHSRUW�WR�D�PRWLRQ��,QGHHG����

ZH�VHH�QR�LQGLFDWLRQ�WKDW�0U��)ROH\¶V�WHVWLPRQ\�ZDV�XQDYDLODEOH�EHIRUH�WKH�)HEUXDU\���

KHDULQJ²RU�WKDW�:LIH�FRXOG�QRW�KDYH�WDNHQ�VWHSV�WR�REWDLQ�D�UHSRUW�IURP�0U��)ROH\���

EHIRUH� WKDW� WLPH²DQG�� RQ� DSSHDO�� :LIH� GRHV� QRW� LGHQWLI\� DQ\� UHDVRQ� ZK\� VXFK���

HYLGHQFH�ZRXOG�KDYH�EHHQ�SUHYLRXVO\�XQDYDLODEOH�WR�:LIH��,Q�DQ\�HYHQW��WKH�GLVWULFW����

FRXUW�FRQVLGHUHG�DQG�UHMHFWHG�0U��)ROH\¶V�YDOXDWLRQ�DV�VHW�IRUWK�LQ�KLV�UHSRUW��%HFDXVH����

WKH�UHFRUG�LQGLFDWHV�0U��)ROH\¶V�WHVWLPRQ\�ZDV�SUHYLRXVO\�DYDLODEOH�WR�:LIH��ZH�ILQG����

QR�DEXVH�RI�GLVFUHWLRQ�E\�WKH�GLVWULFW�FRXUW�LQ�LWV�GHQLDO�RI�:LIH¶V�PRWLRQ��0RUHRYHU�����

³>Z@KHQ� WKHUH�H[LVW� UHDVRQV�ERWK�VXSSRUWLQJ�DQG�GHWUDFWLQJ�IURP�D� >GLVWULFW@�FRXUW����

GHFLVLRQ��WKHUH�LV�QR�DEXVH�RI�GLVFUHWLRQ�´�Talley v. Talley�������10&$���������������

����1�0����������3��G������%HFDXVH�DPSOH�HYLGHQFH�H[LVWV�LQ�VXSSRUW�RI�WKH�GLVWULFW����

FRXUW¶V�GHQLDO�RI�:LIH¶V�PRWLRQ��LQ�FRQWUDVW�WR�:LIH¶V�DUJXPHQWV�WR�WKH�FRQWUDU\��ZH����

KROG� WKH� GLVWULFW� FRXUW� GLG� QRW� DEXVH� LWV� GLVFUHWLRQ� LQ� GHQ\LQJ�:LIH¶V�PRWLRQ� IRU����

UHFRQVLGHUDWLRQ������

�
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&21&/86,21���
�
^��`� %DVHG�RQ�WKH�DERYH�ZH�DIILUP�WKH�GLVWULFW�FRXUW¶V�RUGHU�GHWHUPLQLQJ�:LIH¶V���

FRPPXQLW\�LQWHUHVW�LQ�+XVEDQG¶V�UHWLUHPHQW�EHQHILWV����

^��`� ,7�,6�62�25'(5('����
�
�
� � � � � � � BBBBBBBBBBBBBBBBBBBBBBBBBBBBB���
� � � � � � � -��0,/(6�+$1,6((��&KLHI�-XGJH���
�
:(�&21&85����
�
�
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBB���
.5,67,1$�%2*$5'86��-XGJH���
�
�
BBBBBBBBBBBBBBBBBBBBBBBBBBBBBBB����
-$&48(/,1(�5��0(',1$��-XGJH����


